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UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF OREGON 
 
 
 
 
In re 
 
Jorge Guillermo Cara, 
 
 Debtor. 
 

 Case No. 13-62766-tmr7 
 
MR. CARA’S MOTION FOR ORDER OF 
CONTEMPT AND JUDGMENT 
AGAINST U.S. BANK NATIONAL 
ASSOCIATION 

  

MOTION 

 Pursuant to 11 USC §§ 105 and 524, Mr. Cara moves for an order of contempt and 

judgment against U.S. Bank National Association based on its post-discharge collection of pre-

petition debt from Mr. Cara. 

 Mr. Cara supports this motion with the attached legal memorandum and exhibits. 

 Mr. Cara respectfully moves for an order and judgment as follows: 

A. IT IS ORDERED U.S. Bank National Association is held in contempt of the discharge 

order filed October 30, 2013; 
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B. IT IS ORDERED AND ADJUDGED U.S. Bank National Association must reimburse 

Mr. Cara for the reasonable attorney fees and costs he incurred remedying U.S. Bank 

National Association’s contempt; 

C. IT IS ORDERED AND ADJUDGED U.S. Bank National Association must reimburse 

Mr. Cara for the reasonable attorney fees and costs he incurred proving liability, only if 

U.S. Bank National Association objects to Mr. Cara’s entitlement to relief under sections 

A and B above; 

D. IT IS ORDERED AND ADJUDGED U.S. Bank National Association must pay Mr. 

Cara mild sanctions and or punitive damages not to exceed $100,000; 

E. IT IS ORDERED AND ADJUDGED U.S. Bank National Association must pay Mr. 

Cara compensatory damages not to exceed $10,000. 

 Mr. Cara also moves for any other equitable relief that this Honorable Court may 

determine fair and just. 

DATED: March 24, 2014 

       /s/ Michael Fuller    
Michael Fuller, Oregon Bar No. 09357 
Attorney for Mr. Cara 
OlsenDaines, PC 
US Bancorp Tower 
111 SW 5th Ave., 31st Fl. 
Portland, OR 97204 
Michael@UnderdogLawyer.com 
Direct 503-201-4570 
Fax 503-362-1375 
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CERTIFICATE OF SERVICE 

 I certify that on March 24, 2014, I caused the attached document to be delivered by 

certified mail to: 

U.S. Bank National Association 
c/o President Jan Estep 
425 Walnut Street 
Cincinnati, OH 45202 
 
DATED: March 24, 2014 
       /s/ Michael Fuller    

Michael Fuller, Oregon Bar No. 09357 
Attorney for Mr. Cara 
OlsenDaines, PC 
US Bancorp Tower 
111 SW 5th Ave., 31st Fl. 
Portland, OR 97204 
Michael@UnderdogLawyer.com 
Direct 503-201-4570 
Fax 503-362-1375 
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UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF OREGON 
 
 
 
 
In re 
 
Jorge Guillermo Cara, 
 
 Debtor. 
 

 Case No. 13-62766-tmr7 
 
MR. CARA’S MEMORANDUM IN 
SUPPORT OF MOTION FOR ORDER OF 
CONTEMPT AND JUDGMENT 
AGAINST U.S. BANK NATIONAL 
ASSOCIATION 

  

INTRODUCTION 

 It’s unfortunate that U.S. Bank National Association refuses to respond to Mr. Cara or his 

attorney to resolve this relatively straightforward dispute over $249.39. 

 If Mr. Cara were able to, he would prefer to simply take the bank to small claims court. 

 Instead, he must bear the expense of hiring a commercial litigation attorney to now 

prosecute the bank as follows: 

/ / / 

/ / / 
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FACTUAL HISTORY 

A. Discharge Order Entered 

 On October 30, 2013, this Honorable Court entered a discharge order in Mr. Cara’s “no 

asset” bankruptcy case. [Docket No. 17]  

 The bank received multiple notices of the discharge order. [Id.] 

B. Bank Collects Pre-Petition Debt 

 In February 2014, the bank collected pre-petition debt from Mr. Cara by seizing his bank 

funds. [Cara Decl. ¶¶ 3-5; Exhibit 1] 

C. Bank Refuses to Remedy Discharge Violation 

 The bank refuses to return the funds it seized from Mr. Cara. [Cara Decl. ¶ 6] 

 The bank refuses to respond to correspondence from Mr. Cara’s attorney. [Fuller Decl. ¶ 

5; Exhibits 2 & 3] 

 The bank has not contacted Mr. Cara or otherwise appeared before this Honorable Court 

after receiving the motion to reopen. [Cara Decl. ¶ 6] 

D. Relief Requested 

1. Declaratory Relief 

 Mr. Cara respectfully requests this Honorable Court hold the bank in contempt. 

2. Mild Sanctions and or Punitive Damages 

 Mr. Cara requests judgment awarding him mild sanctions and or punitive damages in 

order to discourage the bank from “playing the odds” in the future. 
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3. Actual Damages 

 Mr. Cara also requests actual damages. 

 As a direct result of the bank’s discharge violation, Mr. Cara suffers loss of use of his 

bank funds. [Cara Decl. ¶¶ 3-5] 

 As a direct result of the bank’s refusal to remedy its discharge violation, Mr. Cara incurs 

expenses, including ongoing attorney fees and costs. [Cara Decl. ¶ 7] 

 As a direct result of the bank’s refusal to remedy its discharge violation, Mr. Cara suffers 

severe ongoing frustration, anxiety, loss of confidence in the bankruptcy system, and other 

emotional harm to be proved at evidentiary hearing. [Cara Decl. ¶ 8] 

LEGAL POINTS AND AUTHORITIES 

A. Authority under Section 105 

 Section 105 of Title 11 empowers this Honorable Court to issue orders and judgments as 

necessary to enforce the Bankruptcy Code’s discharge injunction. 

B. Discharge Injunction 

 A creditor wishing to exercise a right of setoff immediately after a bankruptcy is filed 

must promptly seek permission from the bankruptcy court while a temporary administrative hold 

is pending. Citizens Bank of Maryland v. Strumpf, 516 U.S. 16 (1995). (Bank filed “Motion for 

Relief from Automatic Stay and for Setoff” within five days of initiating a temporary hold on 

debtor’s bank funds). 

/ / / 
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 After the discharge order is entered, attempts to setoff or collect pre-petition debt from a 

debtor violates section 524’s broad injunction. Alan N. Resnick & Henry J. Sommer, 4 Collier 

on Bankruptcy ¶524.02[2] (16th ed. 2012). 

C. Clear and Convincing Standard 

 To obtain an order of contempt for violation of the discharge order, a debtor must prove 

that a party had knowledge of the order and intended the conduct that violated the order. See, 

e.g., ZiLOG, Inc. v. Corning, 450 F.3d 996, 1007 (9th Cir. 2006). 

 Whether or not a party actually intended to violate a Title 11 provision is not 

determinative so long as it had prior notice of the bankruptcy case. In re Campion, 294 B.R. 313, 

317 (9th Cir. BAP 2003).  

 Upon learning of a bankruptcy violation, a creditor has an affirmative duty under the 

Code to remedy its contempt. Eskanos & Adler v. Leetin, 309 F.3d 1210, 1215 (9th Cir. 2002). 

 The contents of the discharge order are unambiguous and fixed by statute. See, e.g., In re 

Moncur, 328 B.R. 183, 191 (9th Cir. BAP 2005). 

 To recover sanctions against a party for contempt, a debtor must establish a discharge 

violation with clear and convincing evidence. Renwick v. Bennett, (In re Bennett), 298 F.3d 

1059, 1069 (9th Cir. 2002). 

 A contempt proceeding in bankruptcy court is properly brought by motion. Barrientos v. 

Wells Fargo Bank, 633 F.3d 1186, 1191 (9th Cir. 2011); Fed. R. Bnkr. P. 9020. 

/ / / 
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D. Remedies under Section 105 

 Willful discharge violations entitle aggrieved debtors to actual damages, mild sanctions 

and or punitive damages, and attorney fees. Espinosa v. United Student Aid Funds, 553 F.3d 

1193, 1205 n.7 (9th Cir. 2008) (opinion by Chief Judge Kozinski, citing 2 Collier Bankruptcy 

Manual (3d rev. ed.) ¶ 524.02[2][c]). 

1. Emotional harm. 

 Even in the absence of economic loss, debtors are entitled to recover damages for 

emotional harm resulting from a stay or discharge violation. In re Feldmeier, 335 B.R. 807, 813-

814 (Bankr. Or. 2005) (citing H.R. Rep. No. 595, 95th Cong, 1st Sess 365-366 (1977); S. Rep 

no. 989, 95th Cong.2d Sess 80 (1978), U.S.Code Cong. & Admin.News 1978, pp. 5963, 6321, 

5787, 5866.) 

 Emotional harm may be proved based on a debtor’s testimony, with or without additional 

expert testimony. Id. (awarding $10,000 in emotional harm damages based on telephone 

testimony of debtor); In re Culpepper, 481 B.R. 650, 655 (Bankr. Or. 2012) (aff’d, Mosman, J.) 

(awarding $4,000 in emotional harm damages based on live testimony of debtor and the expert 

opinion of an OHSU professor of psychiatry.) 

/ / / 

/ / / 

/ / / 

/ / / 
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ARGUMENT 

 This Court should hold the bank in contempt of the discharge order because clear and 

convincing evidence shows (1) the bank had actual notice of the discharge order, (2) the 

discharge provisions are unambiguous and familiar to the bank, and (3) the bank refuses to return 

funds it seized from Mr. Cara in violation of the discharge order. 

CONCLUSION 

 For the reasons stated above, this Honorable Court should grant Mr. Cara’s motion and 

enter an order and judgment against U.S. Bank National Association. 

DATED: March 24, 2014 

       /s/ Michael Fuller    
Michael Fuller, Oregon Bar No. 09357 
Attorney for Mr. Cara 
OlsenDaines, PC 
US Bancorp Tower 
111 SW 5th Ave., 31st Fl. 
Portland, OR 97204 
Michael@UnderdogLawyer.com 
Direct 503-201-4570 
Fax 503-362-1375 
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Michael Fuller

From: Eric Marshack <emarshack@rcolegal.com>
Sent: Wednesday, March 12, 2014 4:39 PM
To: Michael Fuller
Subject: RE: Cara/ 13-62766-tmr7 

Hi Mike, 
 
Thanks for the copy of the letter.  I reviewed with my client and this is a separate entity from who we represented in the 
MFR.  We filed the MFR for US Bank as trustee through its servicing agent Select Portfolio.  My client has indicated they 
have no connection to the bank account and they have not initiated any setoff nor would they have the ability to 
request that.  We won’t be assisting in this matter any longer as there is nothing we can do but I do hope your client is 
able to get this straightened out.  Thank you for the courtesy copy of your original letter to US Bank. 
 
Please let me know if you have any questions.   
 
Thank you, 
 
Eric A. Marshack   
Associate Attorney 
Licensed to Practice Law in Oregon and Washington 
 
Direct: 503.459.0114   
Fax: 425.247.7746   
emarshack@rcolegal.com  
RCO Legal, P.S. 
 

 
 

From: Michael Fuller [mailto:mfuller@olsendaines.com]  
Sent: Wednesday, March 12, 2014 9:20 AM 
To: Eric Marshack 
Cc: 'vanesapancicmeier@comcast.net'; Eric Olsen; Rex Daines 
Subject: RE: Cara/ 13-62766-tmr7  
 

Hey Eric, 

 

Thanks for speaking with me this morning. 

 

As promised, please see the attached collection letter. Mr. Cara is hopeful the bank will immediately remedy its 
contempt. He’d like to settle as soon as possible without involving the Court. 

 

Talk to you soon, 
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Michael Fuller 
The Underdog Lawyer 
US Bancorp Tower 
503-201-4570 

 

 

From: Eric Marshack [mailto:emarshack@rcolegal.com]  
Sent: Thursday, March 06, 2014 11:16 AM 
To: Michael Fuller 
Subject: Cara/ 13-62766-tmr7  

 

Hi Mike, 

 

I received your letter regarding allegations of contempt by Mr. Cara for the bankruptcy case above.  Let me 
know when you have time to discuss Mr. Cara’s concerns or if it’s easier you can respond to this email.   
 
Thank you, 

 

Eric A. Marshack   
Associate Attorney   
Licensed to Practice Law in Oregon and Washington 
 
Direct: 503.459.0114 
Fax: 425.247.7746   
emarshack@rcolegal.com   

RCO Legal, P.S., 511 SW 10th Ave., Ste. 400, Portland, OR 97205 
Main: 503.977.7840 Main Fax: 503.977.7963 Web: www.rcolegal.com 
 
Alaska | Arizona | California | Hawaii | Idaho | Montana | Nevada | Oregon | 
Washington  

We promote a culture of excellence. If we have achieved this with you, please let us know at 
compliments@rcolegal.com. If we have not, please let us know at complaints@rcolegal.com. 
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This transmission may contain information that is privileged, confidential and/or exempt from disclosure under 
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying, 
distribution or use of the information contained herein (including any reliance thereon) is STRICTLY 
PROHIBITED. If you have received this transmission in error, please immediately contact the sender and 
destroy the material in its entirety, whether in electronic or hard copy format. Thank you. 
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that 
any U.S. federal tax advice contained in this communication (including any attachments) is not intended or 
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue 
Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein.
PURSUANT TO THE FAIR DEBT COLLECTION PRACTICES ACT, 15 U.S.C. § 1692E(11), PLEASE BE 
ADVISED THAT WE ARE A DEBT COLLECTOR AND THIS IS AN ATTEMPT TO COLLECT A DEBT. 
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE. 
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UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF OREGON 
 
 
 
 
In re 
 
Jorge Guillermo Cara, 
 
 Debtor. 

 Case No. 13-62766-tmr7 
 
DECLARATION OF MICHAEL FULLER
 
IN SUPPORT OF MOTION TO REOPEN 
CASE 
 

  

 

DECLARATION 

I, Michael Fuller, declare the following under penalty of perjury: 

1. I am over the age of 18 and have personal knowledge of the facts I am testifying to in 

this declaration. I am the trial attorney for Mr. Cara in the above-captioned case. 

2. The document attached as Exhibit 1 is a true and correct copy of a letter my client 

provided me. 

3. The document attached as Exhibit 2 is a true and correct copy of correspondence with 

U.S. Bank National Association. 

4. The document attached as Exhibit 3 is a true and correct copy of email 

correspondence with the attorney who previously represented U.S. Bank National 

Association. See Docket Doc. 7.  

/ / / 

/ / /  
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5. As of the date of this declaration, U.S. Bank National Association has not responded 

to my letter correspondence and refuses to return the bank funds it seized from my 

client. 

 

 Pursuant to 28 USC § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

 

DATED: March 14, 2014 

       /s/ Michael Fuller    
Michael Fuller, Oregon Bar No. 09357 
Attorney for Mr. Cara 
OlsenDaines, PC 
US Bancorp Tower 
111 SW 5th Ave., 31st Fl. 
Portland, OR 97204 
Michael@UnderdogLawyer.com 
Direct 503-201-4570 
Fax 503-362-1375 
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