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“...only a lunatic or a
fanatic sues for
$30.”

Carnegie v. Household Int’l, Inc., 376 F. 3d 656, 661
(7th Cir. 2004)

Richard Posner <

American jurist

Richard Allen Posner is an American jurist and economist who was a
United States Circuit Judge of the United States Court of Appeals for the
Seventh Circuit in Chicago from 1981 until 2017, and is a ... Wikipedia
Born: January 11, 1939 (age 78), Brooklyn, New York City, NY

Spouse(s): Charlene Hom

Appointed by: Ronald Reagan

Children: Eric Posner, Kenneth A. Posner

Education: Yale College, Yale University, Harvard Law School
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PORTLAND NEWS

Lawsuit claims Grand Central Bowl
charges hidden 2% fee

Updated Nov 17
Posted Nov 16

GRAND
CENTRAL

40

Gallery: Grand Central Bowl
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BP loses lawsuit in Multnomah County, will stop charging 35
cents for debit purchases

BP plans to appeal a decision that could leave it paying $200 to customers who paid a 35-cent fee to use their debit cards to buy gas at Arco
and AmPm stations. In the meantime. the company will stop charging the 35-cent fee on debit purchases. (Simon Dawson/AP Photo)

By Laura Gunderscn | The Oregonian/OregonLive

H Email the author | Follow on Twitter
on January 31, 2014 at 7:59 PM, updated January 31, 2014 at 8:01 PM




The Common Fund Doctrine

Common Fund Doctrine refers to a principle that a litigant who creates, discovers,
increases, or preserves a fund to which others also have a claim is entitled to
recover litigation costs and attorney's fees from that fund. That doctrine is an
equitable doctrine designed to prevent unjust enrichment.

Common-Fund Doctrine Law and Legal Definition | USLegal, Inc.
https:/definitions.uslegal.com/c/common-fund-doctrine/

€ Aboutthisresult 8 Feedback
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Offers of Judgment

m State and federal rules permit offers of judgment before trial
m Offer of judgment rules encourage early settlement of cases

m An unaccepted offer can shift fees and costs in favor of a defendant



Offer of Judgment

“... a party defending against a claim may serve on an opposing party an offer to allow
judgment on specified terms... If the judgment that the offeree finally obtains is not
more favorable than the unaccepted offer, the offeree must pay the costs incurred after
the offer was made.”

FRCP 68



Offer to Allow Judgment

“... any party against whom a claim is asserted may ... serve upon any other party asserting the claim
an offer to allow judgment to be entered against the party making the offer for the sum, or the property,
or to the effect therein specified. ... If the offer is not accepted ... it shall be deemed withdrawn ... and
may be filed ... after the case has been adjudicated ...only if the party asserting the claim fails to obtain
a judgment more favorable than the offer... In such a case, the party asserting the claim shall not
recover costs ... or attorney fees incurred after the date of the offer, but the party against whom the

claim was asserted shall recover from the party asserting the claim costs and disbursements ... from
the time of the service of the offer.

ORCP 54 E



Wisam G Fig. 0SB No. §52018
Lauree R 0S8 No 012715
SUSSMAN SHANK LLP

1000 SW Sultte 1400
Poriand, OR 97205-308
Telephone: (503) 2271111

Facsembe (503) 248-0130
E-Mal ragorfisussmanshank com
whoR sussmanshank, com

Attomeys for Ditech Fnancal LLC fka Green Tree Sarvicing LLC

IN THE UNITED STATES BANKRUPTCY COURT
DISTRICT OF OREGON
Case No. 1435098 pcm13

Inre
JAMES BROOKS
Debtor
T - Adv. Proc. No. 17-03180-pem
JAMES BROOKS
Planst OFFER OF JUDGMENT

DITECH FINANCIAL LLC fa GREEN TREE

)

)

)

)

)

)

)

)

)

)

)

v )
)

)

SERVICING LLC, )
)

Detoncant )

)

)

Pursuant 10 FRCP 68 defendant Ditech Financal LLC fa Green Tree Serviang
LLC ("Ditech”) hereby offers 1o allow judgment aganst & and in favor of plaint® James
Brooks in e total amount of $25000 This offer s incusive of all clams alleged by
plaint®! against Ditech in this adversary proceeding, including, but not imited 1o, any
claim for sanctions, penalties. punitive damages, costs, dsbursements, and atiomey
fees

I

Page 1 - OFFER OF JUDGMENT




Willliam L. Laciins, Jr, OSB #812822

whrrkins@hviklaw com
SansaikceZivklaw com
bappegae@ivklen com
Telephoee: 2032224424

Amomeys for Defendant U S Baok
Nateral Associstion

UNITED STATES BANKRUPTCY COURT
DISTRICT OF OREGON

Case No. 16-343530mb7

RAFAEL MAIA DE OLIVEIRA aod Adv. Proc. No. 1700039
JESSICA ANN MAIA DE OLIVEIRA
OFFER OF JUDGMENT
Debeacs
RAFAEL MAIA DE OLIVEIRA,
Plaienifl,

.
US. BANK NATIONAL ASSOCIATION,

Defesstan

Tor  Rafael Mats De Olivelra, throagh his attorney Michae! Puller, Olsen Dalnes, US
Rancorp Tower, 111 SW 5™ Ave, Suite 3150, Portland, Ovegon 97204

Pacvsant 1 Fod R, Baakr. P. 7068 and Fod. K. Clv. P. 68, defendent US. Bark
Nationud Association (“US. Bank™) hereby offers w0 allow jodpment 1 be takon agalost it by

platatifY Rafiel Maks Do Ofiveirs in O amoont of §5,000, exciusive of costs incumed as of the

OFFER OF JUDGMENT Page | LARKIE VACURA KA YR LY

R et ed
Punt, Ovegem V730
M2 e

Case 1703039emb Doc 54  Fied 1000217

date of this offer, reasonable attormey fees incurred as of the date of this offier, and conts and
fees incurred in connection with prosecuting any petition foe foes and costs. Amy enticlement
by plaingiff 10 costs or stiomey fees, and the amowst thereof, shall be detemmined by the Court
afer acceptance of this offer.

Pursuant W Fed. R. Civ. P, 68(b), evidence of this offer is not admissible cxcept in 2
proceeding to determine costs. 1f this offer is not accepted in writing and received by US.
Bank within 14 days afler it is served, it shall be deemed withdrawn, US. Bask further
provides notice under Fed. R. Civ. P, 68(d) that in the event plalntiff rejocts this offer and fails
1o recover a judgment oo more favorable terma, plaintifl mest pay the costs that LS. ek
Incurs afler the dato of this offer

DATED: September 13, 2017

LARKINS VACURA KAYSERLLP
7
/. I/

Willsen L. Larkans, Jr_ OSH #£3125%0
widkinsi@hvklaw com

Dasiclle Humsaker, OSB #045365
dhunsakerilviklaw com

Bren Applegate, OSB #112944
bapplegateddiviiaw com

M $03.227.4024

Atloeneys for Defendant U.S. Bank National
Association

OFFER OF JUDGMENT Page 2 LARKINS TACVA KA VSR 112

ST —
Prast (g

Case 17-03039-tmb Doc 54 Filed 1000217
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OlsenDaines

Aezorreys o Law

Delivered by Emaal
September 25 2017

US Bank Naticaal Association

/o attorney Damselle Hunsaker
121 SW Mornison Street, Suite 700
Portland, Oregen 97204
dhunsaker@ivkiaw com

RE: Acceptance of Offer of Judgment
Oliveira v US Bank (17-03039)

Ladies and Gentlemesn

Now that US Sank bas accepted hability in his case, my client has decided to
accept its attached offer of judgment dated September 13, 2017

Please let us know of the attached proposed yjudgment 15 acceptable to file with
your electromc The jud ludes a grant of additional time
under LBR 9021.1(d) in hopes the parties can resolve fees and costs short of a
formal apphcation and prove up heaning Thank you

Sincerely

& Michael Fuller
Partner

Enclosures  Offer of Judgment
Proposed Judgment

U5 Danenny Tower « 111 5W Seh Ave « Buste 3150
Partland Oveges §7204 ¢ 505201 4570 - waderdoglawyer com

Page 11

Case 1703039-tmb Doc 54 Filed 10/02/17




DISTRICT OF OREGON
FILED

November 03, 2017
Clerk, US. Bankruptcy Court
Below is a Judgment of the Court. if the judgment is for
money, the applicable judgment interest rate is:
T TRISH M BROWN
US. Barksuplcy Judge

UNITED STATES BANKRUPTCY COURT

DISTRICT OF OREGON

Case No. 16:343563-tmb7
Rafael Maia De Oliveira

Jessica Ann Maia De Adv. Proc. No. 17-03039
Oliveira,
STIPULATED LIMITED
Debtors JUDGMENT

Rafael Maia De Oliveira,
Plaintiff,
v

U.S. Bank National Associa-
tion,

Defendant

Based upon the stipulation of the parties and the terms of the
offer of judgment made by US Bank on September 13, 2017 and accepted
by plaintiff on September 25, 2017,

STIPULATED LIMITED JUDGMENT - Page 1 of 2

Case 17-03039-tmb Doc 56 Fied 11/03/17

IT IS ADJUDGED that US Bank shall pay plantff $5,000

IT IS ADJUDGED that US Bank shall pay plaintiff reasonable
attorney fees and costs incurred as of September 13, 2017, and ressona-
ble attorney fees and costs incurred in connection with prosecuting any
petition for fees and costs

IT IS ORDERED that within 30 days after entry of this judg
ment, if the parties are unable to stipulate to an amount of reasonable
fees and costs, plaintiff shall file a fee petition and cost bill

Pre d by and stipulated to by

{s/ Michael Fuller

Michael Fuller, OSB No. 09357

Olsen Daines PC

Special Counsel for Plaintiff

US Bancorp Tower

111 SW 5th Ave., Suite 3150

Portland, Oregon 97204
hael@underdogl yer.com

Direct 503-201-4570
Stipulated to by:

s/ Bret Applegate
Brett Applegate, OSB #132944
Larkins Vacura Kayser LLP

Of Attorneys for US Bank

121 SW Morrison St_, #700
Portland, Oregon 97204
bapplegate@ivklaw com
Telephone 503-222-4424

STIPULATED LIMITED JUDGMENT - Page 2 of 2

Case 17-030394mb Doc 56 Fied 1003717




According to Campbell-Ewald,
what is the sole sanction under FRCP 687



According to Campbell-Ewald, what is the sole sanction under FRCP 68?

an unfavorable judgment

payment of costs after an offer
Is made

payment of attorney fees after
an offeris made

payment of litigation expenses
after an offer is made

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



What was the basis for
Campbell’s argument that its
offer mooted Gomez’s claim?



[ H
® What was the basis for Campbell's argument that its offer mooted Gomez's claim? ™

the offer lapsed before
Gomez moved for class
certification

the offer provided Gomez
with complete relief

a class action cannot proceed
after an FRCP 68 offer is made

Campbell had immunity from
suit under the TCPA

. Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app .



What was the main holding of the
Campbell-Ewald opinion?



What was the main holding of the Campbell-Ewald opinion?

an offer of judgment must
provide complete relief

an unaccepted offer does
not moot a plaintiff's case

a contractor can be held
liable under the TCPA

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



In sum, HNS[®] LEdHN/8][*] [8] an unaccepted
settlement offer or offer of judgment does not moot a
plaintiff’s case, so the District Court retained jurisdiction to
adjudicate Gomez’s complaint. That ruling suffices to decide
this case. We need not, and do not, now decide whether the
result would be different if a defendant deposits the full
amount of the plaintiff’s individual claim in an account
payable to the plaintiff, and the court then enters judgment for
the plaintiff in that amount. That question is appropriately
reserved for a case in which it is not hypothetical.



Litigation Tactics
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The Offer of Judgment Opening

B0O King's pawn opening 1. Plaintiff files complaint, alleges TCPA robo-call
violation, prays for $1,500




The Offer of Judgment Opening

B20 Sicilian defence

1. Plaintiff files complaint, alleges TCPA robo-call
violation, prays for $1,500

2. Defendant serves $1,500 offer of judgment




The Offer of Judgment Opening

B27 Sicilian defence 1. Plaintiff files complaint, alleges TCPA robo-call
violation, prays for $1,500

2. Defendant serves $1,500 offer of judgment

3. Plaintiff lets offer lapse




The Offer of Judgment Opening

B50 Sicilian 1

. Plaintiff files complaint, alleges TCPA robo-call

violation, prays for $1,500
Defendant serves $1,500 offer of judgment
Plaintiff lets offer lapse

Defendant pays $1,500 into account payable to
plaintiff, files motion for entry of judgment



The Offer of Judgment Opening

B50 Sicilian

1. Plaintiff files complaint, alleges TCPA robo-call
violation, prays for $1,500

2. Defendant serves $1,500 offer of judgment
3. Plaintiff lets offer lapse

4. Defendant pays $1,500 into account payable to
plaintiff, files motion for entry of judgment

PLAINTIFF WINNING PERCENTAGE: 25%



The Offer of Judgment Opening

B0O King’s pawn opening 1. Plaintiff files complaint, alleges TCPA robo-call
violation, prays for $1,500, and declaratory relief
that defendant “willfully” violated the TCPA, and an
order requiring defendant to appear at a future
Court hearing to ensure it has finally adopted
procedures to comply with the TCPA”




The Offer of Judgment Opening

B850 Sicillan 1. Plaintiff files complaint, alleges TCPA robo-call
. violation, prays for $1,500, and declaratory relief
E ] g = @ that defendant “willfully” violated the TCPA, and an

order requiring defendant to appear at a future
Court hearing to ensure it has finally adopted
procedures to comply with the TCPA”

2. Defendant serves $1,500 offer of judgment

3. Plaintiff lets offer lapse

4. Defendant pays $1,500 into account payable to
plaintiff, files motion for entry of judgment

PLAINTIFF WINNING PERCENTAGE: 75%



20
CAUSE OF ACTION
11 US.C.§362(k) /11 US.C. §105
11 US.C. § 362(a) imposed an affirmative duty on defendant to

promptly terminate all collection activaty ag; pl fY afver | ng

plaintiff filed bankruptcy. Defendant’s violation of 11 US C_ § 362(ax6)
as alleged in this complaint was “willful” because 1ts acts and onussions
were intentional, it had prior actual knowledge of the automatic stay,
its conduct was unreasonable, and any alleged mistake of law was not &
defense. Under 11 USC. § 362(k). plaintiff and the putative class

members are entitled to for actual d

ages. proportional
punitive damages, and reasonable fees and costs from defendant

P

amounts to be decided by the Court. Under 11 USC. § 105 and thus

Court's inh autharity, pl ff and the putative class members are
entitled to an order requiring defendant to notify all members of the
putative Oregon class that they are under no obligation to pay
defendant’s pre-petition debt] an order requiring defendant to return all
moneys collected on account of pre-petition debt from members of the

putative class dunng the automatic stay, and an order requnng

defendant to appear at a d status conf to confirm it has
impl d procedures to ices from the bankruptcy noticing
center and to comply with the automatic stay in future cases

CLASS ACTION AMENDED COMPLAINT — Page 10 of 12

Case 17.06094-tmr Doc S Filed 12/28017




Attorney Fees Framework

Under the American rule, consumers must pay their own fees.
A fee shifting statute is an exception to the American rule.
Courts use the loadstar method to decide fee motions.

The common fund doctrine encourages class action attorneys
to work on contingency.

Defendants use offers of judgment to encourage settlement.
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Why consider a class action?

CLASS ACTION

Common fund doctrine

Shine a light on corporate practices

Change corporate practices

Individual case not cost effective

Someone else already filed a class action



Prefiling Considerations

m FIRST LEVEL CONSIDERATIONS

CLASS ACTION

- Far better to turn down the case than to
take on a case that goes bad.

Credit: David Sugerman, Class Action Seminar
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The Oregonian Sgnin Search
KBR verdict: $85 million awarded to 12 Oregon

soldiers for toxic exposure in Iraq; defense
contractor guilty of negligence

By Mike Francis | The Oregonian/OregonLive

on Novermnber 02 t 3:45 PM, updated November 03, 2012 at 5:38 AM

comments

Ina
potentially
precedent-
setting
verdict, a
Portland
jury found
defense
contractor
KBR Inc

was

negligent,
ason Arno but did not
nt of the federa
ced Friday commit

fraud
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Davos The Trump Effect Politics North Korea Technology Myanm:

#HEALTH NEWS

MAY 14, 2015 / 7:00 PM / 3 YEARS ACO

Court vacates $85 million award for Oregon
National Guardsmen in Iraq health case

Shelby Sebens

PORTLAND, Ore. (Reuters) - The 9th U.S. Circuit Court of Appeals
overturned on Thursday a jury verdict awarding $85 million to 12 Army
National Guardsmen who accused defense contractor KBR of failing to
protect them from cancer-causing chemicals when they served in Iraq.
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Oregon delegation outraged that KBR lawyers want
$850K in fees from sick National Guard soldiers

anne and police officer, became dsabled after nis military service in irag. He's one of 12 Urégo-‘\
nst the military contractor KBR was overturned on appeal. (Rob Finch/The Oregonian 2009)

By Bryan Denson | The Oregonian/Oregonlive
- on July 20, 2015 at 4:02 PM, updated July 21, 2015 at 7:27 PM




Prefiling Considerations

m FIRST LEVEL CONSIDERATIONS

CLASS ACTION

- Far better to turn down the case than to
take on a case that goes bad.

- Is it worthwhile to you (firm, family,
future), the Court, the Jury?







Prefiling Considerations

CLASS ACTION

FIRST LEVEL CONSIDERATIONS

Far better to turn down the case than to
take on a case that goes bad.

Is it worthwhile to you (firm, family,
future), the Court, the Jury?

Liability must be strong
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The cans said they had 473mL of beverage
but they only had 443mL. Our client wanted
his day in court, and he got it. I'm the first to
champion our victories on social media so |
figure it's only fair to publicize the losses
too...

contains about 6%
less beverage than
advertised.

Starbucks's can
contains 100% of
the beverage as
advertised.

e
TRUTH IN

ADVERTISING?

Source: Columbi

FALSE

Rockstar Inc.'s can
contains about 6%

less beverage than
advertised

Starbucks's can
contains 100% of
the beverage as
advertised

Monster's can
contains 100% of
the beverage as
advertised

s Fooe v areh 243



Prefiling Considerations

CLASS ACTION

FIRST LEVEL CONSIDERATIONS

Far better to turn down the case than to take on a
case that goes bad.

Is it worthwhile to you (firm, family, future), the
Court, the Jury?

Liability must be strong

Is the claim certifiable after Pearson

Economics

Arbitration and class action waivers



Arbitration and Class Action Waivers
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AT&T Mobility LLC v, Concepcion

Supuesne Court of the Unsted States
November 9, 2010, Argued. Apuil 27, 2011, Decided
No 09-89)
Regorrer
S63US I 135 Q1T 179 L B4 24 M2 *** 2011 US LEXIS 3367 **** W USL W 427, 161 Lab Can. (OCH) 10008

52 Comm Reg (P& F) 1179, 22 Fla L Weekdy Fed 5 957
ATAT MOBILITY LLC, Petitioner v VINCENT

CONCEPCION et e
Subsequent History: Reduted proceeding st Mo dic o,
ATST Mobsity LLC, 2001 U5, Dat JEXIS 81366 (N2,

Cal. w20 20ll)

On romand ot Remamded by Laster v. ATAT Moty LLC,
CA) F 4 JOM, 2001 US. App. LEXIS 23232 (00h Cwr . Cal,
Nov. 21,2011

Prior Mistery: [****1]ON WRIT OF CERTIORARI TO
THE UNTTED STATES COURT OF AFPEALS FOR THE
NINTH GRCUIT

Laster ., ATAT Mobitity LLC, S84 F 0 849 20089 U3, App.
LEXIS 21299 (9% Cor. Col. 2008

Db ” and

Core Terms

10 artateate, proceedangs prounds, waivens, enforceatide

wogaiees, chass actaon, dispmtes, stale law, pwe emgeed,

customer, duress, Seoms, class action, snevocatde, blaterdd,
Y. save, Power, caculpsory

Case Summary

Procedursl Posture

Respontest cusomens iought 4 petative class achion st
aganst petioner ool teleplione service provider s
Aotrict court, allegimg false advertisng and frand The distnct
comt denied the provader's motion 10 compel abitration, and
the Usited Stanes Cownt of Appess for the Nimth Cuowt
atfumed The Supoeme Connt granied cerons

Overview

The contract between the cutomers sad the provder
drspute st pronuded for
of umesolved disputes The contmact poocladed class
aibwtration. The Nuwh Cucwt found St the arbwiraton
- abde wnder Calif v Dwsoover
l-mb whaoh grovided hat clasaction wavens
COmMmeT contl Xt 0f e on WeEr BBCoN bl 10 Cawrs
whete & party with sspenior barpaimning power was alleped to
have cheated Lape munbers of conmemens out of sdevidually
wall s of mesey The Supeesse Court held that the
Federal Artwtiation Act (FAA) preenged the Discover Bask
e The saving clause under 0 1505 §  dd sot peoot
applecatacn of the Californes rule, notheng i the snving clause
sugpesiod an uent 10 presecve stale law rules St slood as
obstacle 1o the socomplishunent of the FAA'S obyectrves. The
oversching pupose of Be FAA was 10 somee O

of ar ding o thew
"n-hmm-.dum 1equeng s
of class ity . il e
FAA
Outcome

The Nioth Corowntr's jodpest wis seversed and sesanded 54
Deciwon. | concurence. | disvent

LexisNexis® Headnotes
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revocation of amy contract

The final phrase of § USCI § 0 peomuts abimation
agreements 10 be drclaeed unenforceabie wpon uch grounds
as exist 3t Law of I equary for the sevocation of any comract
This saving clawse pecwits apreements 1 abease 1 be
rvalidated by peverally applicatie conmact defenses. such &5

P A O R fraud duress, o unconscionatelry bas not by defenaes Dt
apply oely 10 atumation oc thar Genrve et mraning from the
Ac AN Aghinin fact that 2 agreemens ¥ taa & at e
uxady  Federst Act,
Business & Corposase
See S USCS 02 Comg >.> > Pederal
Act > Asbitration Agseements
. &C Wm»mu—-»h—u
» Federnl .
Aa-mmw O
n-uno-pa-aq-n > Coraracts Lw> >t B
Law > Contract O > Apemumn
Cluons Dusiness & Corporane
y A Comp > » Foderal
vk Teders Act, A> Songs
Contracts Law > Defenses » Coescicn &
SUSCE £.0 has boen descrited 2 reflecting both 4 liberal
fedecal poticy favorng ateiation md e funduoend D > Genel Overview
prciple that abitration & A matier of conuact In line wih .
theso principles, courts must place afization agreements on N Teders —
o oqual footing with other contracts and enfocce thems Agreements
Sareniing 10 Gueiz tormes When sene Law prodibes owright e abemton of 3
partscular type of clasm, the aalyss

Busress & Corpocaw

Comg » Federsl
Act > Aitetration Agreements
Cortracts

Law> »L y >
Agreemerss

Coreracts Law » Defonses » Genetal Overview

Coneracts Law > Defenses » Coetcion &
Dutwss » Genetal Overview
Conemacts Law » Detenses > Prand & Sustnas & Cucpeate
Musepresentation > General Overview e > Fodecsl
Act > Scope
HNaRy  Pedersd A Act,
Michaol Futer




Under Concepcion, why was California’s
Discover Bank rule pre-empted by the
Federal Arbitration Act?



Under Concepcion, why was California's Discover Bank rule pre-empted by the

Federal Arbitration Act?

The rule interfered with arbitration

The rule permitted consumers to
demand classwide arbitration ex post

The rule didn't fall under the FAA's
saving clause

All of the above




Prefiling Considerations

CLASS ACTION

SECOND LEVEL CONSIDERATIONS

Time horizons and uncertainty, legislative
changes and case law changes,
defendant’s financial future

How does this case make a difference?

Sizing up the class and the defendant

Sizing up the costs
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FRCP 23 - CLASS ACTIONS

(a) PREREQUISITES. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so humerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the class.
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ORCP 32 - CLASS ACTIONS

A Requirement for class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if:

A(1) The class is so numerous that joinder of all members is impracticable;
A(2) There are questions of law or fact common to the class;

A(3) The claims or defenses of the representative parties are typical of the claims or
defenses of the class;

A(4) The representative parties will fairly and adequately protect the interests of the
class; and

A(5) In an action for damages, the representative parties have complied with the
prelitigation notice provisions of section H of this rule.
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1N2&] Deceptive & Unfair Trade Practices, State
Regulation

Under Or Koy, St 5§ 040450¢), a clasm must be brought
one year from discovery of unlawhul condact.

Civil Procedise > Spectal Proceedings > Class
Actioms > Certification of Classes

NI Class Actions, Certificatson of Classes
See Or R Civ P J2CKLI

Civil Procedise > > Class Acoons > Pretequisties for
Class Action > Commonaliy

NI Prevequisiies for Class Action, Commonality
See Oy K C0 P ING)

Cwal Procedior » Spectal Proceedings > Class
Actoes » Ceraficaton of Classes

Civil Procedioe » > Class Acoons > Prerequisiies for
Class Action » General Overview

HNIEED Clans Actions, Certification of Classes

The standasds that povern class certification ace set oul in (f
£ Cv P32 Usder that nde. & class cemfication
Oetorminacon drvides o o tuskc inquiries Pirst, the mal
court must determine if e Action meets five precequisiies
Tohe class must be 50 mumserous hat ssmple joinder s
mpracticable (“mumerosty*). there must be questsons of Lw
O fact common % @e class (“commonaliny”), the namsed
Tepresentatives chalms mut be fypecal of those of the class
(“typecaliey™). the named representanves must be indviduals
who will adequiiely profect the imerests of e clas
(*adequacy”), and prelitigacon notice requirearnts must have
been complied with ("notsce”), Rulc LAAXLILI). M any one
of the five requirements i not satfied the case cannot o
forward as & class action, Rulc 1)

Cvil Proceduse > Sgmcial Proceedings » Class
Actioes > Corfication of Classes

Civil Proceduse > » Class Actons > Presequisiies for

Class Action > Supeniority

Civil Procedure > Special Proceedings > Class
Actions > Jadicaal Duscretion

rL\glﬁ Claws Actions, Certification of Clases

comasdensble ducretion tn weighing all of e faciors tha
Apply = & piven case and determining if 2 chass action will be
A supersos means of Bupating the clam clams The ma
COMTY drtetiiaanion (Bt A0ON By proced as a class action
8 lacgely & deciaton of judicial adnunistiation and, in making
such decisions B Wl cowrt & cumossanly granied wide

dividual basks, Or X Cn P ISR (40 124 (82

Civil Procedure » Special Proceedings » Class
Actions » Cerufication of Classes

1N Clww Actions, Certification of Clases

Michaol F'uller
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paschace price. As 3 Smcton of logic. fot Ratmocy X1 when
S clammed lo 13 S parchae prce and wien e boss st
b 25 2 ot of 2 SEtTpTTRTLIOCD. 1eEANCY 13 W COROCTS
S &ou ® povde S bry chmd Mk detwen Se
Emsprraenon d O kni

Asomrust & Trade Liw > Consumer Prosecton > Palse
Adveramng > St Regaboco
Assmust & Trade Law > Consumer
Prosecoon > Deceptive & Ustas Trade Practices > Stme
Eepslanen

7 5% Fabse Advertiang, Stase Reguiation

Under S Usbowtd Trade P At O Bev Se 0

states of mind s &fficalt For at least some coummoditees, the
only lopcd explouton for 2 comsumers purchase may be
St G prodoct has, or & tepresessed % Buve, an essensal
qualny. wibost wiich & would be wordes. For producs
Bt v wordiem wihowt 4 pamcslar  fepresenied
husacwome o quity, 3 Gefendioe who amemts that
Bavteal mqunes e feeded © estbdd hae Ge product
wan pechasd for ofer macoes sy be Geaming W 2

Grterce TPy panies for which
e & Bule bass @ fat Whem 2 consumers chokce ©
engage I acuvEy o buy a2 peodact swolves krational
moavaoes. £ 5 i bat pawst G sl inqumnes will be

regeEed why e of 2 lage
clas makr e choaces Sy make
o > Specsal > Clas

£45 407 g0 645 534, i 3 plamatt et prove & G (1) S
Artendans commRTed B @iretsl Tade Eactce (1) phased?
wlieond . wceriamabie bow of mosey o propenry. el (V)
PRanatty gy (moertdle tou) was B tesdt of O
whawtyl Gade practce PLSCHT met ser 4 boss of moeery
o pooperty Gur was camed by Se Wil Tade pracooe
Wheter, © joowe Sr mguite Caucos, & pleol mes
Dow mhusce oo G ieged @lrvtd Tade pracsce drpends
o e conduct svebved d e los legedly camed by &
The suwer mquies teascond mulyss of G cham st
Uiy

Crvdl ocedan > Specul Proosndings » Clas
Acsons » Corsticason of Classes

M) Clam Actioms, Cortification of Classes
Clas comtficason & st appeogrianw whese & gt
deforve will e ndvidud e cla ABom B

ol Srace st By ot erade S e T Rl of
PaDes o Segurve Grfenitan of prreeseng tactesl s bepal
et

Crvd Procedae » Spwcial Procendings > Class
Acgons > Coraticason of Classes

Crvid Procedame > » Class Acsons » Pivsequaites for
Class Acoon > Cenwzsl Overvies

1275 Cham Actioms, Cortitication of Clases

Sty 3 Cls aTon Whem e s g 3 lege
et of P desl BEEdeT © MW O e =0T

Acmons > Coraficanom of Clasws.

Crvil Procedee > > Class Actons » Prerequasies for
Class Acoon » Prwdomamasce

1ok Class Actiens, Certfication of Classes

A w2l comty sole i dechling whether  cornfy 3 class i3 1
make 3 prefemmury foercast of bow B afjudicancn of the
ssars o =i bty wall pley o The peedcmsunce sandand
4 ot amafind whese seoond estblbees S st of mund of

can wil g B i e and will
et wpaae  afpeficatons of clamw of Pumwrous
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Asczrest & Tiade Law » Conoumer
Prosscuon > Deceperve & Unfier Trade Practons » St
Repalanon

Torm > > Susew of Lustusess > Toling > Ducovery
¥

Convrrmees » Lopudaxe » Susse of
Lassatoes » Time Lsssatoss

Crvll Procedare » Special Proceedings » Class
Actons > Camers Overvees

Hx2osk) Deceptive & Ustale Trade Practices, State
Reputathon
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Unbawful Trade Pracsices Act, Or Bov, S, 44 640 605 10
646 656, statute of lumitations begins rurndng when 2 plaintiff
tmows or should have known of the allegedly wndawful
conduct In class actions, e extent %0 which 2 staowse of
lmitations defense s kkely 10 entail highly indrvidualsoed
inquiries of class members depends cn the natwre of the claim
and the specific facts myolved

Civil Procedure > Trials > Beneh Triaks

Governmenes > Legislation > Sanie of
Lamitations > General Overview

Civil Procedure » Special Procesdings » Class
Actions » General Overview

Civil Proceduse > Trials » hary Toals > Province of
Couwt & My

#1068 Trialy, Bench Trisls

If e wanie of Mastanoos Bas run on Individual class
membery' claims, those clasms ave bared, The defendant s
ot lable oo Sem A statute of Mmitations deferce |s
approachied like other issues hat go 10 the meris on Babiliey
If the facts are undisputed, G defesse can appropristely be
resolved on sumsssary jodgment But if disputed facts must be
mesolved 10 determane & 3 clasm 15 Gme baed, those facts
must be resolved by the finder of fact a wial

Civil Procedure > Specal Proceedings > Class
Acuons > Ceraficanon of Classes

Governments > Legislation > Sutute of
Lemtanions > General Overview

HN116%) Class Actions, Certification of Classes

For purposes of a class cerufication decision, when 2 statute
of lmutations defense 15 not just a theoretical or frivolows
1ssue, but inatead has 2 legitimate basts given the nansee of the
claim and the facts, 3 mial coun shoukd consider it aloeg Wi
othet cenral 1ssues I the case in the predosisance inquiry

Civil Procedure > Special Procesdings > Class
Actons > Ceraficanon of Classes

Civil Procedure > > Class Actons > Prerequisites for
Class Acuon > General Overview

1N 1% Class Actions, Certification of Classes

Or B _Civ P3G commits issve class cersfication, in
significant part, to the discretion of the mial court. The
particlar claim of issue % be certified for class treatment
st satisfy all preseg for class undes Sulc
JNAX]) except L el

adequacy, ad notice leyudn- mnhmdynmh
that, when “appropriate” under the peneral standards for class
certificanion, the tial court “may* osder a class action wih
Tespect 10 & particular chalm of lssue

Counsel: Willlam F. Gary, Marrang Loog Gary Rudnick,
PC. Bugene, argued the canse and filed the briefs for
prozioner oo review. With him on @e boiefs was Shason A
Rodrock

Scott A Shoer, Stoll Seoll Beene Lokting & Shlachier PC,
Portland. argued the cause and flled te bete! for respondent
on review, With him on the brief was Chartes S Tauman,
Chacles S, Tauman PC, Pordand

Phil Goldsmith, Poctland, filed the brsef for amicus curise
Oregon Trial Lawyers Association

Juiges: Befoee Balews, C ), and Kisther, Wakters, Linder,
Brewer, and Baddwin, 1), and DeVore, ). jeo tespoce. ™'
Waliers, ], concusred and filed an opewson.
Opision by: LINDER

Opinion

(**7] (*90] LINDER,J.

Planitts we two who p Light
m-mmmuu-m
hat manufacoases, markets, and sells Magiboro Lighes
Plaintiffs [***2] brought this action wnder Oregon's Unlawful
Trade Practices Act [**8] (UTPA).' alleging that defendunt
mistepresested ut Marlboro Lights would deliver less wr
and micotine an regular Mariboros and @at, as 2 vesul of
hat misrepresescation. plainiiffs suffered econonic losses
Pluntiffs did not bring the action 10 remedy only their own
chaimed Josses, however. Rather, they moved to certify a class
consisting of approximately 100000 individuals who had

**Landan, ], not purticipating

'The UTPA & colified ot ORI 646605 ® ORI 646454 Tiw
ipecific providons under which plunsfls brought s acton ue
ciwed and dacuiied Laer

Michael Fuller
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pchased af least one pack of Maridoro Lights in Oregon
over a X.year period—from 1971 to 2001 The tal cowrt
Genied plaintiffy motion afier concluding that individual
Inquiries 50 predomirated over comunoe ones that a class
ACTUON WA DOL A SUperior means 10 adjodicate e putative
chasy's UTPA clam.

On appeal, in 2 divided en bawe dectsion, 2 nsajorsty of the
Cout of Appeals dmagreed wih @e wial courts

A Development and Labebing of Mariboro Lights

In the 19%0s. p a0d bealth org; begas 10
Mmmmuummmu
L s mhootine in clgarete [***£) smoke, which in sun gave
fee o Increasing concetns among the public about the
dangess of smoking cigaretes * In an effeet 1o capitalize on
those growing bealth clgarete

introduced new vatieties of cigareties that they advertised a5

e Bat e al
Md.lﬂ?Alihpmw
evidence comnon 10 the class. Pegrson v Philp Morris Inc.,
237 Ore, App. 108, 172, 208 P34 665 (2011). The majority
renunded %0 the wial comt o reconsider whether, [***3)
without the il cowrs predominance assessmend, A class
Action wis 4 supersor means of litigating e class clams. I

g lower levels of tar and micotime. Akbough [**9]
he public health commmanity peverally suppocied the Mea of
offecing smokers Jow tar and micotine alecamves, no
accepied of approved method for measuring the tr and
nicotme yields of cigarettes existed Thus, “low* and “lower*
1 and nicotine clatms by clgaretie manafacturers could ot
be substaciaed. The Federal Trade Commisson (FTC),

We allowed defendant's peasion for review. On review, he  which rop the cigaretie g Indwry, [*92)

pacties’ apuments frame several isswes for our nitially aparete i fiom

ncluding e JpprojEiae foe @ “heder  mucketing (helr cigaetios based co Jow tar and mecotine
ses fox p of e class acoon  clams

mm.nﬂmnrv-munWA
case of this nanure must prove® As we will explum, we
conchade [*91] Gt the il count properly dended class
cmufication, and accordingly, we reverse the contrary
decizion of Se Court of Appeals and remand to the tial court
foe furthes proceedings on the mdividual plunmffy clams

1 BACKGROUND

T A we Lamr Gaeusi, 36 0 Almmative 0 clas certication, plarash
also soughe comficasion of  “weee chart -t & 2 chaa for
paposes of tmolving one or mom slements of, bet not e eveee,
UTPA clam The wial comt derded s clas cortification, and the
Count of Appeals remianded tor eoonaideration of At nidong as well
On mview, ol parties tenew S spuioents i st tegaed We
conader whather the mal court commctly declimed 1o carmify an wsoe
whans [V90] st Brat dewemmiring o 3 comectly devied Bl class
carnficanon

"Fusatts wescosstully applind 0 the Count of Appeals for an
awdocuory appead of Ge culer denying class owtification ender
QRZ[2210 Ater @e pmciocuncy agped wis devéed. the mal
oot procesded with B UTPA clutmn of the two nussed plaiseisty
o praneed mnary mudgment for defendint on he pround
pantlty UTPA clamns were proesipted by fedecal law . Plamith
appealed Bt pedg et challenging bod (e densal of e motion §5¢
class cortification and S grant of summary judgmens. Whils that
w'.m-uusmap.a-wmn
[~ igs
we,-un-nu_rg ]bl-nll.h-v—'-—m
_uuﬁﬂnmdm On appeal,
Safondare conceded Bt e prave of sussnary padgmees on fedecal
Fosempoon grounds was sevor i gt of Adria The case thersfors
st be oemanded © e tid cout for father procsedings on e
Mol plagvtls clauns.

Eventually, however, the I'TC devised a standisdized method
for measuring tar and nicotine yiekds of cigareties. The “FTC
medod® used a4 machie that capheed and wulysed
substances that weee drawn into the machine as it “smoked” 2
ciguette. The machine regulated varables sxch & the
placement of the cigaretie in e machine, e volume of each
“puft.” the frequency of puffy, s the portion of he cigaetie
smoked. In 1967, the FTC instructed chparetin manslacturers
that they could represent thesr ciparetios a3 having lower tar
than regulars of, and ondy if, e cigarete had 2 G yield of 15
millagrams of Jess a5 meased by the FTC method

The Jowered tar and micotine Jevels measured by the FTC
metod ddd not necessanly reflect reality for buman smokers,
bowever. The [***7] FTC was aware of that fact, Indeed, in
bearmgs that the FTC held before adopting s desting method,
the whacco Indumy expressed concers (hat, due

atde in smoker bebavicr, e
FTCs method did not, and could not, measure the amownt of

“Becaue this caie aries on 3 moton for chais ceruficanon, the facts
I e mecced Rave been developed for that ipecific purposs, and do
w0t recessaly reflect the factcal pecoed Bt would be made ¥ muld
on saber G class chams o the claims of S mdivideal plairatts.
The partes 00 not dspute mony of Be facts Bar we recse by way of
prrwcal Backproond [+946] The pusties do, bowevwr, diagiee on
cortin oher facti—and the sdecenced 1o be dww Som Sow
facts—that e mal 0ot congidened I decling the exmnt 1 wiich
plasifts claiss would entail conmmon o ndividualized Mguines.
We ke up Soie daputes, and Se mgecsve mles of Se wial and
appellate coumts in mesclving contested facts of that kind, in oo Later
analysti of class cermfic a0On (isees.

Mchael Fuller




Who were the plaintiffs in Pearson?



Who were the plaintiffs in Pearson?

2 people overcharged
for Marlboro Lights

2 people poisoned by
Marlboro Lights

2 people who
purchased Marlboro
Lights in Oregon




In Pearson, how did Philip Morris allegedly
violate the UTPA?



In Pearson, how did Philip Morris allegedly violate the UTPA?

by misrepresenting that
Marlboro Lights deliver less
tar than regular Marlboros

by misrepresenting the actual
price of Marlboro Lights

by charging the same for
Marlboro Lights as regular
Marlboros
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Activity in Case MDL No. 2828 IN RE: Intel Corp. CPU Marketing, Sales Practices and Products Liability Litigation & B
Motion to Transfer - Initial Motion
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United States
United States Judicial Panel on Multidistrict Litigation
Notice of Electronic Filing

The following transaction was entered by Levitt, Adam on 01/08/2018 at 12:39:52 PM EST and filed on 01/08/2018

Case Name: IN RE: Intel Corp. CPU Marketing, Sales Practices and Products Liability Litigation
Case Number: MDL No. 2828
Filer:

Document Number: 1

Docket Text:

MOTION TO TRANSFER (INITIAL MOTION) with Brief in Support. -- 5 Action(s) -- from California Northern District
Court (5:18-cv-00046,5:18-cv-00074), Indiana Southern District Court (1:18-cv-00029), Oregon District Court (6:18-cv-
00028), New York Eastern District Court (1:18-cv-00065) - Suggested Transferee Court: N.D. California - Filed by:
Plaintiffs Stephen Garcia, Anthony Stachowiak, Richard Reis, and Zachary Finer (Attachments: # (1) Brief Brief in
Support of Motion for Transfer of Actions, # (2) Schedule of Actions, # (3) Service List, # (4) Complaint CAN 5:18-
00046, # (5) Complaint CAN 5:18-00074, # (6) Complaint INS 1:18-00029, # (7) Complaint OR 6:18-00028, # (8)
Complaint NYE 1:18-00065)(Levitt, Adam)



In BMS, why couldn’t the plaintiffs
certify a national class action in California?



In BMS, why couldn't the plaintiffs certify a national class action in California?

The state court lacked specific
jurisdiction over the defendant

There was no link between California
and the non-California class members

Defendant was not a resident of
California

The state court lacked general
jurisdiction over the defendant

All of the above
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON
FOR MULTNOMAH COUNTY

Case No. 16CV30854
CHRIS HARRIS, individually and on

behalf of all other similarly situated JOINT MOTION TO CERTIFY AND
persons, APPROVE CLASS SETTLEMENT
Plantufy, Oral Argument Requested
Estimated Time: 30 Minutes
vs Court Reporting: Requested

MT. HOOD MEADOWS OREG., LLC|
an Oregon | d Lability company,

UTCR 5.050 STATEMENT
This is a joint motion and the parties do not expect discussion with the Court
to exceed 30 munutes The parties request official court reporting services
CASE BACKEGROUND
1. Google Ad Campaign
In N ber 2016, defendant advertised its value passes on Google Ads,

resulting in a price discrepancy of $120.00 to 18 Oregon consumers. Fuller decl § 2.
2. Complaint
On November 27, 2016, plantiff filed a ! against defendant seeking

—

equitable relief, and fees and costs under ORS 646 638 Complaint § 21

JOINT MOTION TO CERTIFY AND APPROVE CLASS SETTLEMENT
~Page 1of7




3. ORCP 32H Notice
On December 2, 2016, plaintiff sent defendant an ORCP 32H notice offering
to settle if defendant provided refunds to the class and reimbursed class counsel's
fees and costs. Fuller decl § 3.
4. ORCP 321 Compliance
As a result of plaintiff's complaint, defondant stopped its ad campaign and
paid maximum statutory damages of $200.00 to each class member under ORS
646638 Tragethon decl § 8.
MOTION #1 - MOTION TO CERTIFY CLASS
A trial court’s determination that an action may settle as a class action “is
largely a decision of judicial administration”™ and “the trial court is customarily
granted wide latitude” in making such decisions. See, ¢ g, Pearson v. Philip Morris,
Inc., 358 Or 88, 107 (2015)

1. The Court should approve this joint motion for class action
settlement, as all ORCP 32A requirements are met,

Each of the requirements for class settlement under ORCP 32A are met
Under the proposed settlement, all potential class members have been pasd or will

receive maximum statutory d and defendant’s 1 with ORCP 321

& P

bars any further claim for class damages. Fuller decl § 4
ORCP 32A(1) 1s met because joinder of all 18 class members is umpracticable

and unnecessary for the purposes of settl —each ber has already recetved

all they could realistically hope to recover if the case proceeded to trial Jd. at 5

JOINT MOTION TO CERTIFY AND APPROVE CLASS SETTLEMENT
~Page20f 7




Under ORCP 32E and L, after each class member has received notice and has
been given an opportunity to respond, the parties request that the Court approve the

following settlement terms:

A. Each class member shall receive a single payment of $200000 from

defendant, rep ing = v damages available under
ORS 646 638
B. Class representative Chris Harris shall r an add 1 o

payment of $200 00 from defendant

C. Class counsel shall receive payment of reasonable fees and costs in the
amount of $7,500.00 from defendant under ORS 646 638

D. Each class member shall release defendant from all claims related to this
controversy

E. Defendant denies all Lability and agrees to settle only to avoid continued

litigation expenses

As of the date of this motion, class counsel's costs total $1.17200, and class

counsel's rates and time incurred is as follows

Attorney Billable Rate Billable Hours
Michael Fuller $3806 per hour 46 9 hours
Robert Le $386 per hour 12.5 hours

JOINT MOTION TO CERTIFY AND APPROVE CLASS SETTLEMENT
~Pagebof7
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Next Week - UTPA

5:30

5:45

6:15

6:30

Today’s agenda

Class actions (cont.)

Pop quiz

Break

UTPA elements

Fee shifting chart
Damages chart

Break

Statute of limitations chart
Parrott v. Carr Chevrolet
Speaker: Young Walgenkim



