
Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



Class Break
Over



Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



Week 3 – Class Actions

5:30 Today’s agenda
Speaker: Jennifer Wagner

6:15 Break
Class action common funds
Offers of judgment

6:30 Break
Prefiling considerations
Rule 23
Rule 32

7:00 Break
Mutidistrict litigation
Class settlement

7:20 Next week’s agenda



“…only a lunatic or a 
fanatic sues for 
$30.”

Carnegie v. Household Int’l, Inc., 376 F. 3d 656, 661 
(7th Cir. 2004)







The Common Fund Doctrine
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Offers of Judgment

■ State and federal rules permit offers of judgment before trial

■ Offer of judgment rules encourage early settlement of cases

■ An unaccepted offer can shift fees and costs in favor of a defendant



Offer of Judgment

“… a party defending against a claim may serve on an opposing party an offer to allow 
judgment on specified terms… If the judgment that the offeree finally obtains is not 
more favorable than the unaccepted offer, the offeree must pay the costs incurred after 
the offer was made.”

FRCP 68



Offer to Allow Judgment

“… any party against whom a claim is asserted may … serve upon any other party asserting the claim 
an offer to allow judgment to be entered against the party making the offer for the sum, or the property, 
or to the effect therein specified. … If the offer is not accepted ... it shall be deemed withdrawn … and 
may be filed … after the case has been adjudicated …only if the party asserting the claim fails to obtain 
a judgment more favorable than the offer… In such a case, the party asserting the claim shall not 
recover costs … or attorney fees incurred after the date of the offer, but the party against whom the 
claim was asserted shall recover from the party asserting the claim costs and disbursements … from 
the time of the service of the offer.

ORCP 54 E











According to Campbell-Ewald,
what is the sole sanction under FRCP 68?





What was the basis for 
Campbell’s argument that its 
offer mooted Gomez’s claim?





What was the main holding of the 
Campbell-Ewald opinion?







Litigation Tactics
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2. Defendant serves $1,500 offer of judgment
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PLAINTIFF WINNING PERCENTAGE: 25%



The Offer of Judgment Opening
1. Plaintiff files complaint, alleges TCPA robo-call 

violation, prays for $1,500, and declaratory relief 
that defendant “willfully” violated the TCPA, and an 
order requiring defendant to appear at a future 
Court hearing to ensure it has finally adopted 
procedures to comply with the TCPA”



The Offer of Judgment Opening
1. Plaintiff files complaint, alleges TCPA robo-call 

violation, prays for $1,500, and declaratory relief 
that defendant “willfully” violated the TCPA, and an 
order requiring defendant to appear at a future 
Court hearing to ensure it has finally adopted 
procedures to comply with the TCPA”

2. Defendant serves $1,500 offer of judgment

3. Plaintiff lets offer lapse

4. Defendant pays $1,500 into account payable to 
plaintiff, files motion for entry of judgment

PLAINTIFF WINNING PERCENTAGE: 75%





Attorney Fees Framework

■ Under the American rule, consumers must pay their own fees. 
■ A fee shifting statute is an exception to the American rule. 
■ Courts use the loadstar method to decide fee motions. 
■ The common fund doctrine encourages class action attorneys 

to work on contingency.
■ Defendants use offers of judgment to encourage settlement.
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Why consider a class action?

– Common fund doctrine

– Shine a light on corporate practices

– Change corporate practices

– Individual case not cost effective

– Someone else already filed a class action



Prefiling Considerations

■ FIRST LEVEL CONSIDERATIONS

– Far better to turn down the case than to 
take on a case that goes bad.

Credit: David Sugerman, Class Action Seminar
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Prefiling Considerations

■ FIRST LEVEL CONSIDERATIONS

– Far better to turn down the case than to take on a 
case that goes bad.

– Is it worthwhile to you (firm, family, future), the 
Court, the Jury?

– Liability must be strong

– Is the claim certifiable after Pearson

– Economics

– Arbitration and class action waivers



Arbitration and Class Action Waivers





Under Concepcion, why was California’s 
Discover Bank rule pre-empted by the 

Federal Arbitration Act?





Prefiling Considerations

■ SECOND LEVEL CONSIDERATIONS

– Time horizons and uncertainty, legislative 
changes and case law changes, 
defendant’s financial future

– How does this case make a difference?

– Sizing up the class and the defendant

– Sizing up the costs
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FRCP 23 – CLASS ACTIONS

(a) PREREQUISITES. One or more members of a class may sue or be sued as 
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or 
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the class.
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ORCP 32 – CLASS ACTIONS

A Requirement for class action. One or more members of a class may sue or be sued as 
representative parties on behalf of all only if:
A(1) The class is so numerous that joinder of all members is impracticable;
A(2) There are questions of law or fact common to the class;

A(3) The claims or defenses of the representative parties are typical of the claims or 
defenses of the class;
A(4) The representative parties will fairly and adequately protect the interests of the 
class; and

A(5) In an action for damages, the representative parties have complied with the 
prelitigation notice provisions of section H of this rule.







Who were the plaintiffs in Pearson?





In Pearson, how did Philip Morris allegedly 
violate the UTPA?
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In BMS, why couldn’t the plaintiffs 
certify a national class action in California?
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Next Week – UTPA

5:30 Today’s agenda
Class actions (cont.)
Pop quiz

5:45 Break
UTPA elements
Fee shifting chart
Damages chart

6:15 Break
Statute of limitations chart
Parrott v. Carr Chevrolet

6:30 Speaker: Young Walgenkim


