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6:45 Speaker: Young Walgenkim
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In re Hyundai (9th Cir. Jan. 23, 2018)
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Under Concepcion, why was California’s 
Discover Bank rule pre-empted by the 

Federal Arbitration Act?





In BMS, why couldn’t the plaintiffs 
certify a national class action in California?





In Pearson, how did Philip Morris allegedly 
violate the UTPA?
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UTPA Elements

To prevail on a claim under the UTPA, a plaintiff must prove (1) an unfair trade practice, 
(2) causation, and (3) ascertainable loss.

Gomez v. Bank of Am., N.A., 2012 U.S. Dist. LEXIS 36564, *26, (D. Or. Mar. 19, 2012)



UTPA Elements Chart

Unlawful Trade
Practice

• Violation must 
be listed at ORS 
646.608(1) or an 
OAR

• Violations must 
be “willful”

Causation

• Damages must be 
directly caused by 
defendant’s 
unlawful trade 
practice

Ascertainable Loss

• Plaintiff must 
usually suffer
economic harm



UTPA Elements

“Willful” means a defendant knew or should have known its conduct violated the UTPA.

Adamson v. Worldcom Communs., Inc. 190 Or App 215, 277 (2003)



UTPA Elements

(1) A person engages in an unlawful practice if in the course of the persons business, 
vocation or occupation the person does any of the following:

ORS 646.608(1)



UTPA Elements

(4) Person means natural persons, corporations, trusts, partnerships, incorporated or 
unincorporated associations and any other legal entity except bodies or officers acting 
under statutory authority of this state or the United States.

ORS 646.605(4) Person

Natural 
persons

Legal 
entities
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Unlawful Trade Practices Act

“The court may award reasonable attorney fees and costs at trial and on appeal to a 
prevailing plaintiff in an action under this section. The court may award reasonable 
attorney fees and costs at trial and on appeal to a prevailing defendant only if the court 
finds that an objectively reasonable basis for bringing the action or asserting the ground 
for appeal did not exist.”

ORS 646.638(3)



Fee Shifting Chart

CONSUMER 
LAW

STATUTORY
AUTHORITY

AMERICAN 
RULE

PREVAILING 
PLAINTIFF

PREVAILING
PARTY

UTPA ORS 646.638(3) ✅

FCRA 15 U.S.C. § 1681o(a)(2) ✅

FDCPA 15 U.S.C. § 1692k(a)(3) ✅

TCPA 47 U.S.C. § 227(b)(3) ✅

ORLTA ORS 90.255 ✅
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Damages Chart

CONSUMER 
LAW

STATUTORY
AUTHORITY

EMOTIONAL 
HARM

ECONOMIC 
LOSS

STATUTORY 
DAMAGES

PUNITIVE 
DAMAGES

UTPA ORS 646.638 ✅ ✅ ✅

FCRA 15 U.S.C. § 1681n ✅ ✅ ✅ ✅

FDCPA 15 U.S.C. § 1692k ✅ ✅ ✅

TCPA 47 U.S.C. § 227(b)(3) ✅ ✅

ORLTA ORS 90 et seq. ✅



Week 4 – UTPA

5:30 Today’s agenda
Course review
Class actions (cont.)
Quiz

6:00 Break
UTPA elements chart
Fee shifting chart
Damages chart

6:30 Break
Statute of limitations chart
Parrott v. Carr Chevrolet
Punitive damages

6:45 Speaker: Young Walgenkim



Week 4 – UTPA

5:30 Today’s agenda
Course review
Class actions (cont.)
Quiz

6:00 Break
UTPA elements chart
Fee shifting chart
Damages chart

6:30 Break
Statute of limitations chart
Parrott v. Carr Chevrolet
Punitive damages

6:45 Speaker: Young Walgenkim



Class Break
Over



Week 4 – UTPA

5:30 Today’s agenda
Course review
Class actions (cont.)
Quiz

6:00 Break
UTPA elements chart
Fee shifting chart
Damages chart

6:30 Break
Statute of limitations chart
Parrott v. Carr Chevrolet
Punitive damages

6:45 Speaker: Young Walgenkim



Week 4 – UTPA

5:30 Today’s agenda
Course review
Class actions (cont.)
Quiz

6:00 Break
UTPA elements chart
Fee shifting chart
Damages chart

6:30 Break
Statute of limitations chart
Parrott v. Carr Chevrolet
Punitive damages

6:45 Speaker: Young Walgenkim



Statute of Limitations Chart

CONSUMER 
LAW

STATUTORY
AUTHORITY

ONE 
YEAR

TWO 
YEARS

THREE 
YEARS

FOUR 
YEARS

UTPA ORS 646.638 ✅

FCRA 15 U.S.C. § 1681n ✅

FDCPA 15 U.S.C. § 1692k ✅

TCPA 28 U.S.C. § 1658 ✅

ORLTA ORS 90 et seq. ✅



Statute of Limitations under the UTPA

“Actions brought under this section must be commenced within one year after the 
discovery of the unlawful method, act or practice.”

ORS 646.638(6)



Pearson v. Philip Morris, Inc.

ü In 1971, a consumer bought a pack of 
Marlboro Lights. The pack falsely claimed 
light cigarettes were lower in tar than regular 
cigarettes.

ü In 1980, she read a public report warning 
about tar levels in light cigarettes.

ü In 1990, she read a warning on a pack of 
Marlboro Lights that tar delivery may vary.

ü In 2002, she learned of a class action UTPA 
lawsuit against Marlboro based on tar levels.



When did the statute of limitations 
begin to run?





UTPA Statute of Limitations

“As we have already described, … a private UTPA action must be brought within one year 
from the discovery of the unlawful trade practice on which it is based. Because the 
limitation period is tied to the plaintiff's "discovery" of the unlawful conduct, it runs in 
this case from when … the plaintiff class either actually knew or should have known that 
the representation that Marlboro Lights were lower in tar and nicotine was not true.”

Pearson v. Philip Morris, Inc., 358 Or. 88, 137 (2015)
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In Parrott, which consumer law provided
for punitive damages?





In Parrott, how did the defendant violate 
the UTPA?





In Parrott, what was the jury verdict?





In Parrott, what Constitutional authority did 
defendant rely on?





Punitive Damages

“Perhaps the most important indicium of the reasonableness of a 
punitive damages award is the degree of reprehensibility of the 
defendant's conduct.”

BMW v. Gore, 517 U.S. 559, 575 (1996)



Punitive Damages

“The … three "guideposts" to consider when evaluating … punitive damages 
… (1) the degree of reprehensibility of the defendant's conduct; (2) the 
disparity between the punitive damages award and the actual or potential 
harm inflicted; and (3) the civil and criminal sanctions provided for 
comparable misconduct.”

Parrott v. Carr Chevrolet, Inc., 331 Or. 537, 550 (2001) (citing BMW v. Gore)



Distribution of Punitive Damages

ORS 31.735

30%

60%

10%

Plaintiff Crime victims State courts



Distribution of Punitive Damages

■ In the BP debit fee class action, David Sugerman filed a UTPA action in state court 
and did not demand punitive damages from the jury.

■ In Miller v Equifax, Justin Baxter filed a FCRA action in federal court and recovered 
$18 million in punitive damages from the jury.

■ Did ORS 31.725 affect their decision-making process?
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Next Week – UTPA (cont.)

5:30 Today’s agenda
Course review results
Punitive damages (cont.)
Pop quiz

6:00 Break
ORS 646.608
Common UTPA violations

6:45 Break
Speaker: Pilar French


