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Course Review

Group Discussions

Use of Multiple Choice Quizzes

Guest Speakers

Personal War Stories

Class Breaks

Substantive Case Law Readings

Use of Video News Stories from Local Cases
Use of Profanity

Liberal-Leaning Plaintiff-Lawyer Agenda

Suggestions:
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In re Hyundai (9th Cir. Jan. 23, 2018)

FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
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EOONOMY LITIGATION,
DC. Neo
2 13ml00824.
Kemue R ESross, Nooous Mars GW.FFM

HUNTER; Jemeny W ton
Kavune P. Braoy. Gusmisn
KRALTH, ERiC GRaswmnoaoe s,
REECE Pravar THOMSON, ALEX
MATURANL NuLirar Rezaz, Jaox
ROTTNER: LYDeA KT, RESECCA
Saxpers; Boaey Braspos
ARMSTRONG, S1mGa0 Tomes,
RACHARD WOODRLFF, MARSIALL
LAawRINCy GORDos Joss A
LIrMAN; JAMES GUDGALSS, Maxy P
Houss e, ST M. Haves:
Brian REFVES; Sam Haaoaonax
MARK LEGGETT, EDWIN NAYTHONS,
MCHAIL WAL A D

Dunst; Briax Wesen, Kasveasr
Manara; Kiv bocovoezs,
Humseny ). Yousa Loow Hasee:
Lasue Bavazn TRaoa Froiems,
OnpANDO ELUOTY, Jases
BONSIGNORE, MARGARET SETSER,
Gt Quamow, Doudias
KuRasit; Asoiss Camuino, Lavea
S SUTTA, Gromoaa L. Twosas,

IN 0 H YUNDAL AND KA Fuss, Boos, Lina, 19

SUMMARY®

Class Action

The panel vacated the district coun’s order granting class
certification n a natiomwide class action settlement ariseng
out of misstasements by defendants Hyundai Mosor America,
Inc. and its affiliate, Kia Motors, Inc., regarding the focl
cfficiency of their vehicles; and remanded for funther
proceedings.

The district court had junsdiction under the Class Action
Fairness Act ("CAFA™). In June 2015, the dstrict court gave
its final approval of the class sestlement. Obyectors browughe
five comsolidsted appeals mwing challenges 10 clas
certification, approval of the settlement as fair and adequate,
and approval of attarneys” fees as reasonable in proporton o
the benefit conferred on the class

The panc! held that the district count abesed its descretson
m concheding that q prod ated, and
certifying the setthermnent class under Fed. R Crv. P 2MbXT)
The panel noted that Rule 2Mb)3)'s predominance inguiry
was far more demanding than Rule 23a)'s commonality
roquirement. The panel fisther noted that where plaintiffs
bring o mationwide class action under CAFA and mvoke Rule
2MHHI) & count must consader the (mpact of potontially
varying stae laws] Finally, in determimng whether
predomisance was defeatod by vanations in siste law, the

* Thin wesvmtiary contitston 1 part of She opion of S court. 1t e
been prepured Iry court sl foe the comrverence of the reader




Re: CenturyLink Alabama Leads

Bonner Walsh Jan 26 (2 days ago)

tome ~

| personally know everyone in that and am playing damage control to the extent possible. Even know Jimmy Feinman who was the objector
clusterfuck
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Under Concepcion, why was California’s
Discover Bank rule pre-empted by the
Federal Arbitration Act?



Under Concepcion, why was California's Discover Bank rule pre-empted by the

Federal Arbitration Act?

All of the below

The rule permitted consumers to
demand classwide arbitration ex post

The rule didn't fall under the FAA's
saving clause

The rule interfered with arbitration




In BMS, why couldn’t the plaintiffs
certify a national class action in California?



In BMS, why couldn't the plaintiffs certify a national class action in California?

All of the below

There was no link between California
and the non-California class members

Defendant was not a resident of
California

The state court lacked general
jurisdiction over the defendant

The state court lacked specific
jurisdiction over the defendant




In Pearson, how did Philip Morris allegedly
violate the UTPA?



In Pearson, how did Philip Morris allegedly violate the UTPA?

by misrepresenting that
Marlboro Lights deliver less
tar than regular Marlboros

by misrepresenting the actual
price of Marlboro Lights

by charging the same for
Marlboro Lights as regular
Marlboros
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UTPA Elements

To prevail on a claim under the UTPA, a plaintiff must prove (1) an unfair trade practice,
(2) causation, and (3) ascertainable loss.

Gomez v. Bank of Am., N.A., 2012 U.S. Dist. LEXIS 36564, *26, (D. Or. Mar. 19, 2012)



UTPA Elements Chart

Unlawful Trade : .
Practice Causation Ascertainable Loss
* Violation must  Damages must be * Plaintiff must
be listed at ORS directly caused by usually suffer
646.608(1) or an defendant’s economic harm
OAR unlawful trade
practice
* Violations must
be “willful”




UTPA Elements

“Willful” means a defendant knew or should have known its conduct violated the UTPA.

Adamson v. Worldcom Communs., Inc. 190 Or App 215, 277 (2003)



UTPA Elements

(1) A person engages in an unlawful practice if in the course of the persons business,
vocation or occupation the person does any of the following;

ORS 646.608(1)



UTPA Elements

(4) Person means natural persons, corporations, trusts, partnerships, incorporated or

unincorporated associations and any other legal entity except bodies or officers acting
under statutory authority of this state or the United States.

ORS 646.605(4)

Person

Natural
persons

 Legal |
] entities |
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Unlawful Trade Practices Act

“The court may award reasonable attorney fees and costs at trial and on appeal to a
prevailing plaintiff in an action under this section. The court may award reasonable
attorney fees and costs at trial and on appeal to a prevailing defendant only if the court
finds that an objectively reasonable basis for bringing the action or asserting the ground

for appeal did not exist.”

ORS 646.638(3)



Fee Shifting Chart

CONSUMER STATUTORY AMERICAN | PREVAILING | PREVAILING
AUTHORITY RULE PLAINTIFF PARTY

UTPA ORS 646.638(3
FCRA 15 U.S.C. § 1681o(a)(2)
FDCPA 15 U.S.C. § 1692k(a)(3)
TCPA 47 U.S.C. § 227(b)(3)

ORLTA ORS 90.255
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Damages Chart

CONSUMER STATUTORY EMOTIONAL | ECONOMIC | STATUTORY | PUNITIVE
AUTHORITY HARM LOSS DAMAGES DAMAGES

UTPA ORS 646.638
FCRA 15 U.S.C. § 1681n
FDCPA 15 U.S.C. § 1692k

TCPA 47 U.S.C. § 227(b)(3)

ORLTA ORS 90 et seq.
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Statute of Limitations Chart

CONSUMER STATUTORY ONE THREE FOUR
AUTHORITY YEARS YEARS YEARS

UTPA ORS 646.638
FCRA 15 U.S.C. § 1681n

FDCPA 15 U.S.C. § 1692k

TCPA 28 U.S.C. § 1658

ORLTA ORS 90 et seq.



Statute of Limitations under the UTPA

“Actions brought under this section must be commenced within one year after the
discovery of the unlawful method, act or practice.”

ORS 646.638(6)



Pearson v. Philip Morris, Inc.

In 1971, a consumer bought a pack of
Marlboro Lights. The pack falsely claimed
light cigarettes were lower in tar than regular
cigarettes.

In 1980, she read a public report warning
about tar levels in light cigarettes.

In 1990, she read a warning on a pack of
Marlboro Lights that tar delivery may vary.

In 2002, she learned of a class action UTPA
lawsuit against Marlboro based on tar levels.

Marlhoro
Lights

The spirit of Mariboro In a low tar cigarette.

b
rot l

Marlhor

LIGHTS

l}llwhlu&ll-nhlmhnll-ﬂm'
T Mt gualily Dhat i made MarBers tanoun.




When did the statute of limitations
begin to run?



1971

1980

1990

2002

When did the statute of limitations begin to run?

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



UTPA Statute of Limitations

“As we have already described, ... a private UTPA action must be brought within one year
from the discovery of the unlawful trade practice on which it is based. Because the
limitation period is tied to the plaintiff's "discovery" of the unlawful conduct, it runs in
this case from when ... the plaintiff class either actually knew or should have known that
the representation that Marlboro Lights were lower in tar and nicotine was not true.”

Pearson v. Philip Morris, Inc., 358 Or. 88, 137 (2015)
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Parrott v. Carr Chevrolet, Inc.

Supzeme Comrt of Oegor
September 3, 1959, Argued and Sebuumed ; Jassary 11, 2001, Filed

SC 543516, 545917 (Cases G

Reporter
331 Ove. 537 *2 17 P34 473 **, 2001 Ove. LEXTS 1 ***

MARK PARROTT, Peoocoer on Review, and CHARLES
FORSHEY, Plantiff, v. CARR CHEVROLET, INC_

Related proceeding at Cry Chovroier Inc v Am Hadesre
Mar Ins Co_ 2003 US Dust LEXIS 25631 (D. Or_ May 13
2003)

Prior Mistory: [***1) CC C930873CV; CA ASSS12 Om
review from the Court of Appeals

Parrcery Carr Chovoler Inc 156 Or App 257 965 P o2

Disposition: The decision of the Court of Appeals s affimed
In part and reversed In par. The judpmess of the creuit coen
Is Afmed = part and seversed I pam, and e case i
Temandad 10 the CHTUR COUTT WIth MITUCHONS 10 Iestae e
Jury's $ 1 million purdtive dazages awaed

Core Terms

For x Ang

Case Summary

Procedural Postare
In 2» actice brouesr by plamet 2pamst defendars m winch
plamtif! alleped defendint violsed e Ublmful Trade
Pracaces At bo@ pardes sppeaied 2 judgment of the Orezon
Count of Appeals sewersng Wil cowrs redxcton of $ 1
millon pesave Gzuges vad and esunding Wb
MSTUCToR: 1 ety Tty Taeer Alowing AefendeT s MX00D (00
Sied of paninve daxapes

m Se amowe of $ 300,000
Overview
This case woee Dues defendinrs sale of 3 Ssed mor veliche
0 plasas The pry mesmed 3 vendics for planedff and
awaded $ 11,456 » compensamey Samages and $ 1 milon
in pemithe Smmages The ml comt redured e pumtive
damages avxd © § 50000, box ®e appeilate court diseced
the il comt 0 gt defendmrs moton for new il wiess
filed 2 remmmmner of posave damages in e amount
of § 300000 Defendue chalienged the jurys § | mllion
punitve dmmapes swand 2 excessive. The pramary issue on
review was G sppropnate sunded for post-vesdict jadicial
teview of 2 paamve Sasupes swasd The Ovegon Suprese
Coun beld St S Joys § | milon Jwand of pusimve
Gamages was wilen Qe Hege B 2 roondle pmor would
ave been esmfed © Jwad & concluded tar planafy
was part of 13 day-20-

award of panitive damages, punitive damages, jury's, rasonal

m&u.w.m.m,;ﬂnﬂhu
hew Tial, frderal conatitation. etmtasion contsol

* Appeal Been Wit Cowntr Cront Coset, Miched [

day bustess dealmps and was not mited 1 the sale of Be
velicle 10 planee? and @ar defendanrs condnct was Mghly
Tepoebercibie The Juys pommve dimmages awasd was Dot
grossly excessve @ viclatoe of S Due Process Clawse of
US Const amend XIV.

Outcome

Jodgment sfrmed I pat and seversed B pat, ad the case
was remuanded 9 D Tl court $YE FOTUCTHONS %0 teInSlAe
Juys $ | mibon ponitive dmmages award Jury's punstive
damages svad was pot prossly excessive. i the sward was
wihin G toge G 2 omoeale juce would huve been

Michael Fuler

331 Ore. 537, *543; 17 P2 4TS,

potnted o That (A STSTOM! Was Inconsiment with the
missing a7 cleaner, defendant gave him 3 *we owe* stlement
for that missing plece of equpment. The Buyer's Order, in
conrat, included a fypewtiien section statmg St the
dealership had not mopeced the vehicle and had mo
knowledge of the vehicle's conditicn. e accuracy of the

o Dep of Quality (DEQ)
certification. Afier be had completed all the paperwork,
plannsy drove the Suburban boe

Shordy platnuey wainple p wih
the Szbarbam, mcloding several missing peeces of emission
control equipmens, not only the air cleaner. © Through his
own mvestiganon, plaintiff also that i was [***9)
tmpossible to bring the Subwrbun mto DEQ compliance
because of the missing equipment and a difference in age
Detween the Suburban aad its engine Plasedf aotced tat the
Vedscle Ideraificaion Number (VIN) located on e &0or,
witic shoudd have manched wih the VIN & the glove box,
bad been removed. He also noticed that there were whine lines

Page 9ot 18
*4475; 2001 Ore. LEXIS 1, ***%

As A vesulr, plunuff filed s acoon agamast defendam,
alleging, among other things, Gt defendare had violased the
UTPA by willfully seitmg the Subwban:

1) Falwly clamung ®[***11] was equipped with
proper emission congyols;

*2) Palsely sepresenting ® had been drven 100608
miles,

3) With defaced or missing VIN numbers in violation of
Oregon iw,

*4) Widout dnclostrg har e emission conmol
equipment had been removed: and

*5) Sellmg the vebacle withomt disclostag it kad previows
out of state damage *

At wial, plaintiff proved that defendant kad known about the
of the when defl s08d 1t to plamest!
When defendant had acquired the Suburban a5 a trade.in from

between the numbers on the Plamaft his
own title search and leared through the Department of

Driver aad Motor Velucle Services (DMV),
that the Suburban previowsly had been damaged @ Caltfoera
ad that it had a “ude brand” which meant hat the
Subusbans te bad A nottion indicating at it Bad been
damaged seveely, totaled, of solen Once plaintiers nsurer
leamed adout the deanded tithe, it no [*544] longer would
Provide compredensive msurance for the Suburtan

someone had alered it i [**479) an anempt 10 conceal that
Iz had exptoed. Pliniffs expens tesufied that no used cu
dealersdip would accepe the expired document as proof of
osmershup without confirmation from DMV. The Monday
after Myers had brought the Suburbam 1o defendant, somecne
had requested and recetved a Basic Vehicle Informanon sheet
from a DMV field office. That document confirmed that
Myers was e regis owner of the that the
Suburban Bad an & and dat the

(***10] When platnaff comp s
employees told plamed! that repasr was his problem because
he had paschased the Suburban "as 1s* They also told him
that e Suburban's engine did not require DEQ equipment
and that repardiess of Bt fact. he should not woery about
DEQ complisnce, because the registiation was valid for
anoher TWO years. AT one pote, 2 salesperson told platnuer
that defendant would replace thhe engire, but with jankyard
pars. Ulnmsasely, negocations derween plannfl and
Gefendam for 2 meplacement vebicle fafled when cne of
Gefendant's salespeople yelied at platreif?, telling him that the
Subushan was “mfixable” and that be would have to “leamn to
live with 2" unless be agreed 10 2 sefimd of $ 3,100 —an
amowt equivalent t© his down payment but that &d not
inciude tetmbursement for the value of his wade-trs or his

[+++12] had received “out-of-sute dazmage - CA*

Predle, co-owmer and chainman of e bowd of Car
Chevrolet, acknowledged a1 mial that, as peoof of ownership,
Myery's \mporaTy Tegtsracion form was 3 “flimsy docement”
and that, consequendy, defendion had asked Myers o sign a
*Secure Power of Attormey * A Secure Power of Atiomey is 2
DMV form that dealers use when e ouner of a vehicle ha
lost a ttle oc the tithe is in the possession of 2 security mesest
holder. The form authorized defendunt t transfer tide from
Myers 10 the sew owner, in Gis case, plaintiff. One purpose
of the forms 15 10 prosect customers, like platnalfy, from an
odomneter discrepancy. Although Myers had filled out Par A
of the Secere Powes of Anomey. defendans never complesd
Pans B and C. Had defendant complessd the Secwre Power of
Anomey when it sold the Suburtam o plaintiff, plateatt
would have leamed about the odometer discrepancy bedore
completng the transacson.

In addition to the Secure Power of Atomey, Myers alo had
filled out, albest incomplessly, a ‘“Secure Odometer
Discloswe/Reassignment® form for his wadedn vehiches
Plintiffs expent tesufied @t @e only reason dut a




In Parrott, which consumer law provided
for punitive damages”?



UTPA

FCRA

FDCPA

TCPA

In Parrott, which consumer law provided for punitive damages?

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



In Parrott, how did the defendant violate
the UTPA?



In Parrott, how did the defendant violate the UTPA?

All of the below

lying about the Suburban's
mileage

failing to disclose the
Suburban's prior damage

lying about the Suburban's
emission controls

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



In Parrott, what was the jury verdict?



In Parrott, what was the jury verdict?

$11,496 actual
damages, $1 million
punitive damages

$11,496 actual
damages, $50,000
punitive damages

$11,496 actual
damages, $300,000
punitive damages

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



In Parrott, what Constitutional authority did
defendant rely on?



In Parrott, what Constitutional authority did defendant rely on?

5th
amendment

o9th
amendment

10th
amendment

14th
amendment

Start the presentation to see live content. Still no live content? Install the app or get help at PollEv.com/app



Punitive Damages

“Perhaps the most important indicium of the reasonableness of a
punitive damages award is the degree of reprehensibility of the
defendant's conduct.”

BMW v. Gore, 517 U.S. 559, 575 (1996)



Punitive Damages

“The ... three "guideposts" to consider when evaluating ... punitive damages
... (1) the degree of reprehensibility of the defendant's conduct; (2) the
disparity between the punitive damages award and the actual or potential
harm inflicted; and (3) the civil and criminal sanctions provided for
comparable misconduct.”

Parrott v. Carr Chevrolet, Inc., 331 Or. 537, 550 (2001) (citing BMW v. Gore)



Distribution of Punitive Damages

‘ 0%

Plaintiff = Crime victims = State courts

ORS 31.735



Distribution of Punitive Damages

In the BP debit fee class action, David Sugerman filed a UTPA action in state court
and did not demand punitive damages from the jury.

In Miller v Equifax, Justin Baxter filed a FCRA action in federal court and recovered
$18 million in punitive damages from the jury.

Did ORS 31.725 affect their decision-making process?
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Next Week - UTPA (cont.)

5:30 Today’s agenda
Course review results
Punitive damages (cont.)
Pop quiz
6:00 Break
ORS 646.608
Common UTPA violations
6:45 Break
Speaker: Pilar French



