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Class Grade Breakdown

Attendance 20%

Participation 20%

Assignments 20%

Final exam 40%
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Which consumer law is NOT
on the final exam?





Which fact pattern is NOT
on the final exam?





Which subject matter is NOT
on the final exam?
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“A small town that can’t support one 
lawyer can always support two.”





Attorney Fees Framework

■ Under the American rule, consumers must pay their own fees. 

■ A fee shifting statute is an exception to the American rule. 
■ Courts use the loadstar method to decide fee motions. 

■ The common fund doctrine encourages class action attorneys 
to work on contingency.

■ Defendants use offers of judgment to encourage settlement.



The American Rule

■ Each party bears its own attorney fees

■ Rationale:

The fear of paying a prevailing defendant’s fees shouldn’t
discourage people from bringing meritorious lawsuits



The English Rule

■ The prevailing party recovers its attorney fees

■ Rationale:

The inability to afford an attorney shouldn’t
limit people from bringing meritorious lawsuits



Which attorney fee rule is most fair?







Three ways consumer attorneys get paid

1. Cash Retainer

2. Contingency Fees

3. Statutory Fee Shifting
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Contingency Fees





Contingency Fees

■ A contingency fee means a lawyer is paid only if they win

■ A contingency fee is usually a fixed percent of the total recovery

■ ORPC 1.5(a) says contingency fees cannot be “clearly excessive”

■ Contingency fees are usually 33%, sometimes up to 50%
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Fee Shifting Statutes

■ A fee shifting statute is an exception to the American rule

■ States shift fees to encourage settlement of certain small tort claims

■ Congress shifts fees to encourage private enforcement of consumer protection laws

■ Judges shift fees as sanctions for bad faith conduct and rule violations





“In any action for damages for an injury … where the amount pleaded is $10,000 or less, 
and the plaintiff prevails in the action, there shall be taxed and allowed to the plaintiff …
attorney fees for the prosecution of the action, if the court finds that written demand for the 
payment of such claim was made on the defendant, … not less than 30 days before the 
commencement of the action … However, no attorney fees shall be allowed … if … the 
defendant tendered to the plaintiff, prior to the commencement of the action … an amount 
not less than the damages awarded to the plaintiff.”

ORS 20.080

Attorney fees for certain small tort claims







Unlawful Trade Practices Act

“The court may award reasonable attorney fees and costs at trial and on appeal to a 
prevailing plaintiff in an action under this section. The court may award reasonable 
attorney fees and costs at trial and on appeal to a prevailing defendant only if the court 
finds that an objectively reasonable basis for bringing the action or asserting the ground 
for appeal did not exist.”

ORS 646.638(3)





Fee Shifting Chart

CONSUMER 
LAW

STATUTORY
AUTHORITY

AMERICAN 
RULE

PREVAILING 
PLAINTIFF

PREVAILING
PARTY

UTPA ORS 646.638(3) ✅

FCRA 15 U.S.C. § 1681o(a)(2) ✅

FDCPA 15 U.S.C. § 1692k(a)(3) ✅

TCPA 47 U.S.C. § 227(b)(3) ✅

ORLTA ORS 90.255 ✅



Attorney Fee Shifting (cont.)

• UTPA, FCRA, FDCPA, ORS 20.080Prevailing plaintiff

• OUDCPA, ORS 20.082, FRCPPrevailing party

• 28 U.S.C. § 1927, inherent authoritySanctions
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Loadstar

■ The loadstar method calculates “reasonable fees” under a fee shifting statute

■ Courts multiply reasonable hours incurred by a reasonable hourly rate

■ Anything more than a 10% “haircut” requires judges to show their work













In Camacho, which consumer protection 
law shifted the plaintiff’s attorney fees?





In Camacho, why did the plaintiff file a 
motion for attorney fees?





Which of the following is NOT a loadstar 
factor in determining a reasonable fee 

award?







Why must district courts explain
all aspects of a fee determination?





Which Kerr factors do you 
find most relevant?
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“…only a lunatic or a 
fanatic sues for $30.”

Carnegie v. Household Int’l, Inc., 376 F. 3d 656, 661 
(7th Cir. 2004)







The Common Fund Doctrine
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Offers of Judgment

■ State and federal rules permit offers of judgment before trial

■ Offer of judgment rules encourage early settlement of cases

■ An unaccepted offer can shift fees and costs in favor of a defendant



Offer of Judgment

“… a party defending against a claim may serve on an opposing party an offer to allow 
judgment on specified terms… If the judgment that the offeree finally obtains is not 
more favorable than the unaccepted offer, the offeree must pay the costs incurred after 
the offer was made.”

FRCP 68



Offer to Allow Judgment

“… any party against whom a claim is asserted may … serve upon any other party asserting the claim 
an offer to allow judgment to be entered against the party making the offer for the sum, or the property, 
or to the effect therein specified. … If the offer is not accepted ... it shall be deemed withdrawn … and 
may be filed … after the case has been adjudicated …only if the party asserting the claim fails to obtain 
a judgment more favorable than the offer… In such a case, the party asserting the claim shall not 
recover costs … or attorney fees incurred after the date of the offer, but the party against whom the 
claim was asserted shall recover from the party asserting the claim costs and disbursements … from 
the time of the service of the offer.

ORCP 54 E









According to Campbell-Ewald,
what is the sole sanction under FRCP 68?





What was the basis for 
Campbell’s argument that its 
offer mooted Gomez’s claim?





What was the main holding of the 
Campbell-Ewald opinion?







Litigation Tactics



The Offer of Judgment Opening
1. Plaintiff files complaint, alleges TCPA robo-call 

violation, prays for $1,500
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The Offer of Judgment Opening
1. Plaintiff files complaint, alleges TCPA robo-call 

violation, prays for $1,500, and declaratory relief 
that defendant “willfully” violated the TCPA, and an 
order requiring defendant to appear at a future 
Court hearing to ensure it has finally adopted 
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1. Plaintiff files complaint, alleges TCPA robo-call 

violation, prays for $1,500, and declaratory relief 
that defendant “willfully” violated the TCPA, and an 
order requiring defendant to appear at a future 
Court hearing to ensure it has finally adopted 
procedures to comply with the TCPA”

2. Defendant serves $1,500 offer of judgment

3. Plaintiff lets offer lapse

4. Defendant pays $1,500 into account payable to 
plaintiff, files motion for entry of judgment

PLAINTIFF WINNING PERCENTAGE: 75%





Attorney Fees Framework

■ Under the American rule, consumers must pay their own fees. 

■ A fee shifting statute is an exception to the American rule. 
■ Courts use the loadstar method to decide fee motions. 

■ The common fund doctrine encourages class action attorneys 
to work on contingency.

■ Defendants use offers of judgment to encourage settlement.



Week 2 – Attorney Fees

5:30 Today’s agenda
Introduction (cont.)
Pop quiz

6:00 Break
The American rule
Contingency fees
Fee shifting statutes

6:30 Break
Loadstar
Class action common funds
Offers of judgment
Next week’s agenda

6:45 Speaker: Judge Michael Simon



Week 2 – Attorney Fees

5:30 Today’s agenda
Introduction (cont.)
Pop quiz

6:00 Break
The American rule
Contingency fees
Fee shifting statutes

6:30 Break
Loadstar
Class action common funds
Offers of judgment
Next week’s agenda

6:45 Speaker: Judge Michael Simon



Next Week – Class Actions

5:30 Today’s agenda
Attorney fees (cont.)
Pop quiz

6:00 Break
Prefiling considerations
Rule 23
Rule 32

6:30 Break
Mutidistrict litigation
Class settlement

6:45 Speaker: Jennifer Wagner



Week 2 – Attorney Fees

5:30 Today’s agenda
Introduction (cont.)
Pop quiz

6:00 Break
The American rule
Contingency fees
Fee shifting statutes

6:30 Break
Loadstar
Class action common funds
Offers of judgment
Next week’s agenda

6:45 Speaker: Judge Michael Simon


